October 20, 2005

Elaine Brong
State Director

Bureau of Land Management

PO Box 2965

Portland, Oregon 97208

Dear Ms. Brong:

The following comments are submitted for the official “scoping” phase for the pending revision of six Bureau of Land Management (BLM) resource management plans in Western Oregon. Please ensure that they are included in the official record.

The BLM is required by the National Wild and Scenic Rivers Act of 1968 (as amended) (WSRA) to consider potential additions to the National Wild and Scenic Rivers System.

In all planning for the use and development of water and related land resources, consideration shall be given by all Federal agencies involved to potential national wild, scenic and recreational river areas, and all river basin and project plan reports submitted to the Congress shall consider and discuss any such potentials. The Secretary of the Interior and the Secretary of Agriculture shall make specific studies and investigations to determine which additional wild, scenic and recreational river areas within the United States shall be evaluated in planning reports by all Federal agencies as potential alternative uses of the water and related land resources involved.

The BLM Manual (8351) elaborates on this Congressional directive and provides instruction on how to implement it.
 Additional clarification is found in a BLM Instruction Memorandum issued by the Washington Office.
 While this direction from the BLM Director to subordinates is detailed and unambiguous, we summarize the evaluation criteria below as the last effort by BLM to identify potential wild, scenic and recreational rivers in Western Oregon (in the 1980s and early 1990s) was greatly deficient in that many qualifying streams were not evaluated.

As required by both the WSRA and BLM Manual, the BLM must consider potential additions to the National Wild and Scenic Rivers System as an integral part of revising the six BLM resource management plans for Western Oregon. 
 BLM must include in each plan revision:

1.
Free-Flowing River Inventory. An inventory of free-flowing (“Existing of flowing in natural condition without impoundment, diversion, straightening, rip-rapping, or other modification of the waterway”)
 “rivers” (“A flowing body of water or estuary or a section, portion, or tributary thereof, including rivers, streams, creeks, runs, kills, rills, and small lakes”)
 within “BLM administered lands and related waters.”
 The presence of dams or diversions on a river, either upstream or downstream of the free-flowing segment, does not disqualify it from consideration.
 The inventory of free-flowing rivers must be comprehensive:

a.
There is no minimum length for free-flowing segments. The BLM Manual states “Congress has designated a segment as short as .4 miles. A river segment is of sufficient length if a specific outstandingly remarkable value(s) can be protected (a factor in the suitability determination, not eligibility determination) should the segment be designated.”

b.
A “river” need not be perennially flowing or even “floatable or boatable” at any time of the year. A seasonal or episodic flow does not, per se, disqualify a free-flowing river from inclusion in a free-flowing river inventory.

c.
Adjoining land need not be entirely BLM land. According to the BLM Manual, “(i)n cases where a particular river segment is predominately non-federal in ownership and contains interspersed BLM-administered lands, BLM shall evaluate only its segment as to eligibility and defer to either the State or private landowners’ discretion as to their determination of eligibility” (emphasis added).
 Predominately means “for the most part: MAINLY.”
 BLM lands in Western Oregon are predominantly—but not exclusively—a checkerboard configuration of land ownership with other federal, state and private lands. Where a free-flowing river flows through a checkerboard configuration, BLM must first determine if it is the majority (predominant) landowner. If it is, BLM must evaluate the entire river segment for eligibility (see below). If it is not, BLM must evaluate only its portions of the river of the free-flowing river segment for eligibility.

2.
Eligibility Determination. “To be eligible, a river segment must be ‘free-flowing’ and must possess at least one river-related value considered to be ‘outstandingly remarkable.’… No other factors are considered in determining the eligibility of a river segment.”
 “Determinations of eligibility must be documented … prior to the formulation of alternatives but no later than the release of the draft RMP [Resource Management Plan], or plan amendment.”

a.
Outstandingly Remarkable Values (ORVs). The BLM Manual defines “outstandingly remarkable values” as “(v)alues among those listed in Section 1(b) of the [National Wild and Scenic Rivers] Act: ‘scenic, recreational, geological, fish and wildlife, historical, cultural, or other similar values….’ Other similar values may be hydrological, scientific or research values.”
 In determining what constitutes an outstandingly remarkable value, we recommend that BLM rely not only on the guidance provided in its manual,
 but to review (1) the vast array of specific and distinctive ORVs that have been ascribed to the various units of the National Wild and Scenic Rivers System (NWSRS), particularly (2) those units of the NWSRS in Oregon and especially Western Oregon and (3) Forest Service potential Wild and Scenic River WSRA eligibility determinations, as specified in their land and resource management plans, especially in Western Oregon.

b.
Tentative Classification. After a river segment is determined eligible for inclusion in the NWSRS, BLM must recommend the classification of the segment as either “wild,” “scenic” or “recreational.”

3.
Protective Management. Upon a determination of eligibility and assignment of tentative classification(s), BLM must provide “adequate protection” to the free-flowing nature of the “river,” the ORV(s) and the tentative classification (a “wild” classification cannot be allowed to degrade into a “scenic” classification, etc.).

4.
Suitability Determination. “Each eligible river segment is further evaluated in the RMP process to assess whether or not it would be suitable for inclusion in the NWSRS.”
 “In most cases, BLM will assess river suitability in the RMP process and document the tentative classification of the appropriate segment(s) (wild, scenic and/or recreational). In assessing eligible river segments in the planning area, the RMP must prescribe measures to ensure protection for the segment as well as adjacent lands pending a final suitability determination and, if applicable, subsequent action by Congress. “Where a suitability determination cannot be made in the RMP, a separate EIS may be required to make that determination…. The projected schedule for completing the suitability evaluation, and other relevant information shall also be set forth in the RMP….” “…(A)ll eligible river segments shall be evaluated for suitability or nonsuitability using the BLM RMP process.” (emphasis in original).

5.
Public Participation. BLM is required to consider for potential eligibility status, “(r)iver segments identified in public scoping during the RMP process.”
 The current request for scoping
 makes no mention of BLM’s significant obligations under BLM Manual 8351 to satisfy the Congressional command of the Wild and Scenic Rivers Act. How is the public to know it may make nominations for potential units of the National Wild and Scenic Rivers System if it was not asked? To remedy this deficiency, we recommend that BLM conduct a supplemental scoping process that specifically asks the public to make WSRA nominations.

I would be pleased to discuss with you or your designated representative how the undersigned organizations may assist the Oregon State Office and other BLM offices in Oregon to fulfill their requirements under the WSRA and the BLM Manual to evaluate rivers and streams in the Western Oregon planning area for their eligibility for inclusion in the NWSRS.

Sincerely,

Andy Kerr

Senior Counselor

Oregon Natural Resources Council

also on behalf of:
Penny Lind, Executive Director, Umpqua Watersheds

Lisa Shelton, Conservation & Outreach Coordinator, Siskiyou Project

Scott Greacen, National Forest Program Coordinator, Environmental Protection Information Center

Dave Werntz, Science Director, Conservation Northwest

Josh Laughlin, Executive Director, Cascadia Wildlands Project

Bob Freimark, Senior Policy Analyst, The Wilderness Society

Ryan Hunter, Program Director, Gifford Pinchot Task Force

Chuck Willer, Director, Coast Range Association

Peg Reagan, Executive Director, Conservation Leaders Network

David Moryc, Associate Director Government Affairs and Outreach, American Rivers

Dave Willis, Chair, Soda Mountain Wilderness Council
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